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INTRODUCTION 

 In early 2018, Cultural Landscape Group:Flat Rock and its members posted signs on 

private property advocating against the North Highland Lake Road Construction Project.  The 

Village of Flat Rock’s Sign Enforcement Officer claims that the signs are unlawful “political 

signs” in violation of Flat Rock’s Amended Sign Control Ordinance.  The Village has since 

threatened to impose substantial fines.  In April 2019, CLG and several of its members received 

Notices of Violation and were forced to remove their signs.  CLG, its members, and the Flat Rock 

community are now unconstitutionally prohibited from engaging in political speech.   

 The Village’s Amended Sign Ordinance violates the Constitution in several ways.  The 

Amended Ordinance is a content-based regulation of speech and is not narrowly tailored to any 

compelling interest.  Incredibly, the Village explicitly admits it is content-based, explaining in 

“Notices of Violation” that CLG’s signs are unlawful “[b]ecause of their messages.”  

Unsurprisingly, the Amended Ordinance cannot survive strict scrutiny.  The Village offers three 

interests to justify the regulation: aesthetics, safety, and property values.  The Amended Ordinance 

is not narrowly tailored to further these interests.  Plus, none of these interests are compelling.  The 

Amended Ordinance is also unconstitutionally vague and overbroad.  Its abstract and nondescript 

regulation of political “issues,” coupled with its arbitrary enforcement mechanism, enables 

discriminatory enforcement and chills speech.  For those still wishing to post signs opposing the 

Construction Project, the discretionary permitting system acts as a prior restraint.  Finally, the 

Amended Ordinance violates the Equal Protection Clause.  Animus towards CLG motivated the 

Village’s decision to amend the Ordinance.  And animus towards CLG guides its enforcement. 

A preliminary injunction is therefore necessary because CLG is likely to succeed on the 

merits, failure to implement an injunction will result in irreparable harm, the balance of equities 

leans in CLG’s favor, and preserving First Amendment rights is always in the public interest.  
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FACTUAL BACKGROUND 

 CLG is a group of Flat Rock citizens and other interested individuals that advocates for the 

preservation of Flat Rock’s historic and cultural character.  In January 2018, CLG and its members 

erected signs and petitioned against the Village Council’s approval of the North Highland Lake 

Road project (“Construction Project” or “Project”)—a large project to expand a one-mile stretch 

of road cutting through the Village of Flat Rock.  In response, CLG and its members placed signs 

in private yards throughout Flat Rock containing messages like:  “Keep Big Rigs Out”; “Save Our 

Scenic Byways”; “Don’t Urbanize Flat Rock”; and “Keep Flat Rock Green.”  Ex. 14 ¶ 6.1  The 

goal was two-fold: (1) communicate residents’ opposition to the Construction Project; and (2) raise 

awareness and persuade community members that the Project would have deleterious effects on 

the historic character of Flat Rock.  Ex. 14.  Additionally, CLG circulated a petition opposing the 

Construction Project which was signed by 1,668 people and submitted to the Village Council.  Id.  

The Village Council nonetheless approved the Project. 

When CLG and its members first erected the signs, Flat Rock’s Sign Control Ordinance 

regulated two relevant categories of signs.  “Advertising,” which was defined as “[a]ny writing, 

painting, display, emblem, drawing, sign or other device designed or intended to be used for 

display or any type of publicity for the purpose of making anything known or attracting attention 

to a place, product, goods, services, idea or statement,” was prohibited in residential districts.  Ex. 

1, Art. V.  And “Political sign[s],” which was defined as “[a] sign designed to indicate the support 

of or opposition to a candidate, issue or proposition upon which voters may vote,” required a permit 

unless they were both “erected no earlier than the last day a candidate must file with the state or 

Henderson County Board of Elections,” and were taken down “within three days after any primary 

                                                 
1  Exhibits cited herein are attached to the Mancuso Declaration in Support of Motion for Preliminary Injunction. 
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election day as to an unsuccessful primary candidate and within three days after any general 

election as to all other candidates.”  Id. § 603.  The ordinance did not specifically regulate signs 

related to political issues or causes.   

 In January 2018, the Village’s Sign Enforcement Officer (“SEO”) initially classified 

CLG’s signs as advertising signs unlawfully posted in residential areas, although no notices of 

violation were ever issued.  Ex. 2.  After the Council approved the Project, in June 2018, a Village 

Council member stated that she and the SEO would enforce the Ordinance, and that CLG’s signs 

must be removed or receive notices of violations.  Id.  Again, there was no enforcement.  

 In October 2018, Flat Rock Mayor Robert Staton and the Village Council considered 

amendments to the Ordinance affecting “Political signs” proposed by Staton.  The amendments 

reduced the permitted size of political signs from “16 to four square feet,” expanded the definition 

of a “Political sign” to include “issues or propositions upon which members of a public body may 

vote,” and required the signs to “be removed within three days following the date upon which 

members of the public legislative body take a final vote on the issue or proposition or table the 

matter without further consideration or vote.”  Ex. 4.  After the proposed amendments passed 

(“Amended Ordinance”), Staton claimed CLG signs were “littering our streets” and were 

“nonsense.”  Id.  Staton explained that the Village Council had waited for months to amend the 

Ordinance and “attack” CLG’s signs: “We’ve been trying to get this amended since last May or 

June when we first started getting complaints but I thought it was premature to attack those signs 

when there was a legitimate issue that a number of people were concerned about.”  Ex. 5 at 2. 

As Staton indicated, complaints were a driving force behind the amendment and continue 

to influence the Amended Ordinance’s enforcement.  Based on Anne Coletta’s experience as a 

Village Council member, the Amended Ordinance’s provisions regarding political issue signs are 
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enforced at the discretion of the SEO and often enforced through an informal “complaint-based” 

process.  Ex. 14 at ¶ 13.  Political issue signs may stand until an individual contacts the Village to 

complain about a particular sign.  Id.  Once that complaint is filed, the “Sign Enforcement Officer 

has the authority to issue a notice of violation” if a violation exists, but is not required to do so 

even if there is a clear violation.  Ordin. § 900.  The complaints, along with the Village Council’s 

Amendments, prompted notices of violation sent to CLG members and like-minded citizens.  

 On April 16, 2019, four months after the amendment, CLG and nine property owners 

displaying CLG signs received their first “Notice of Violation—Order to Cease Violation”.  See 

Exs. 6 & 7.  The notices explained that, “based on the sign’s messages”, the signs were in violation 

of the Amended Ordinance.  Id. (emphasis added).  “Because of their messages,” the signs were 

“political signs” and therefore were required to be removed after the Village Council approved the 

Construction Project.  Id. (emphasis added).  Failure to remove the signs within 30 days, the notices 

warned, would result in fines of $10 per day for the first 30 days, and $100 per day thereafter.  Id. 

 Mayor Staton, in a Village Newsletter column, explained the signs were political 

“[b]ecause of their messages.”  Ex. 8 at 4.  Staton further explained that the “village council, in 

adopting the ordinance, considered the impact of signs on community aesthetics and the 

surrounding neighborhoods.”  Id.  The article added that CLG’s signs were “long considered by 

members of the village council and others to be a blight on the village’s scenic byways … far more 

aesthetically detrimental to the village than the harm they falsely claimed would come to the 

village’s historic character if the NCDOT plan was implemented.”  Id. at 4-5.  The Village gave 

no safety or property value justifications for the new political sign regulations.  

 CLG’s representatives, Anne and Paul Coletta, requested a two-week extension while they 

sought legal counsel.  Ex. 9.  Mayor Staton denied that request.  Ex. 10.  Personally responding to 
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Anne Coletta, Staton explained their request was “not to remedy the violations, but to retain 

counsel to fight the village’s notice of violations”—an invalid reason for an extension.  Id. at 2.  

“[T]hose displaying the signs had the right to do so as an exercise of their first amendment free 

speech right,” for a time, but Mayor Staton questioned “[w]hy you and the handful or so who still 

have the signs on display think it is important that they remain is beyond me.”  Id.  Staton asked 

how “members of [CLG] think that your fight with the village over an assumed right to continue 

the display of the offending signs that many consider to be a blight on the village further (sic) 

CLG’s mission?”  Id. at 3. 

 CLG promptly retained counsel and responded to Mayor Staton’s letter on May 29, 2019, 

insisting that the Ordinance was unconstitutionally content-based.  Ex. 11.  The letter requested 

that the Ordinance be amended to comply with the Constitution.  In response, Mayor Staton 

proclaimed at a June 13, 2019 Council meeting that “Anne [Coletta’s] attorney has demanded that, 

among other things, the council repeal those rules [i.e. the sign ordinance] immediately, so she or 

anyone else who desires, can without restraint, put up any kind of sign, of any size and color, 

saying anything they want, anywhere in Flat Rock.”  Ex. 12 at 2 (emphasis added).  No such 

demand was ever made.  CLG has repeatedly, and publicly, explained that it wants the ordinance 

amended so it does not violate the Constitution. 

CLG and its members continue opposing efforts to alter Flat Rock’s character, including 

the Construction Project which is still subject to several conditions and has yet to begin.  Ex. 14 

¶ 16.  CLG and its members wish to continue voicing their opposition and attempting to persuade 

their neighbors and representatives.  Id.  One of their preferred forms of communicating their 

messages is through signage, but in light of Mayor Staton’s comments and the Sign Ordinance 

amendments, CLG members fear onerous fines will result. 

Case 1:19-cv-00219-MR-WCM   Document 3-1   Filed 07/09/19   Page 12 of 32



  

  6 
 

ARGUMENT 

 To obtain a preliminary injunction, plaintiffs must show: (1) they are “‘likely to succeed 

on the merits’”; (2) they will “‘suffer irreparable harm in the absence of preliminary relief’”; 

(3) “‘the balance of equities’” leans in their favor; and (4) injunctive relief “‘is in the public 

interest.’”  Centro Tepeyac v. Montgomery Cty., 722 F.3d 184, 188 (4th Cir. 2013) (en banc) 

(quoting Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008)).  Plaintiffs “‘need not 

show a certainty of success.’”  League of Women Voters of N.C. v. North Carolina, 769 F.3d 224, 

247 (4th Cir. 2014) (citation omitted).  Here, Plaintiffs have met their burden. 

A preliminary injunction is appropriate because Flat Rock’s Amended Ordinance violates 

the First Amendment and deprives speakers of their right to engage in political speech.  The Village 

cannot demonstrate that the content-based Amended Ordinance is justified by a compelling 

interest, much less establish that it is narrowly tailored to those purported interests.  The Amended 

Ordinance is also void for vagueness.  Its text is so nondescript and malleable that it leaves 

community members who wish to engage on political issues to guess as to its application, which 

itself is at the whim of the SEO.  In addition, the Amended Ordinance is vastly overbroad, 

regulating broad swaths of protected speech in addition to what would otherwise be justified by a 

properly-written and legitimate sign ordinance.  The sheer breadth of the Amended Ordinance 

risks chilling speech, and in fact has already chilled speech protected by the First Amendment.  

For those who nonetheless wish to post signs regarding the Construction Project, the Amended 

Ordinance amounts to a prior restraint.  The SEO’s unbridled discretion and arbitrary enforcement 

history proves as much.  This, coupled with Mayor Staton’s targeted and discriminatory 

statements, also supports CLG’s Equal Protection Clause claim.   
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The balance of equities leans in CLG’s favor.  CLG does not ask for the ability to “put up 

any kind of sign, of any size and color, saying anything they want, anywhere in Flat Rock,” 

“without restraint,” as Mayor Staton indicated.  Its request is much more precise.  CLG simply 

asks that the Village amend the ordinance to comply with the Constitution.  Finally, an injunction 

furthers the public interest in protecting political speech—“the core of what the First Amendment 

is designed to protect.”  Morse v. Frederick, 551 U.S. 393, 403 (2007) (citation omitted). 

I. CLG IS LIKELY TO SUCCEED ON THE MERITS OF ITS FIRST AMENDMENT 
AND FOURTEENTH AMENDMENT CLAIMS 

A. Flat Rock’s Amended Ordinance Is An Unconstitutional Content-Based 
Regulation Of Speech And Violates The First Amendment 

Section 603 of the Amended Ordinance is, on its face, content-based.  Indeed, the Village 

expressly admitted this fact when it punished residents for posting signs “[b]ecause of their 

messages.”  The Section regulates political speech differently from other noncommercial speech, 

solely because of its political nature, and it favors commercial speech over noncommercial 

political speech.  The Amended Ordinance is thus subject to strict scrutiny, which it cannot survive.  

The Village’s purported interests are not compelling and, even if they were, the Amended 

Ordinance is “hopelessly” underinclusive.   

The First Amendment prohibits the enactment of laws “abridging the freedom of speech.”  

U.S. Const. amend I.  Accordingly, the government “‘has no power to restrict expression because 

of its message, its ideas, its subject matter, or its content.’”  Reed v. Town of Gilbert, 135 S. Ct. 

2218, 2226 (2015) (quoting Police Dept. of Chicago v. Mosley, 408 U.S. 92, 95 (1972)).  

Content-based laws are those that “appl[y] to particular speech because of the topic discussed or 

the idea or message expressed.”  Id. at 2227 (citations omitted). Content-based laws “are 

presumptively unconstitutional and may be justified only if the government proves that they are 

narrowly tailored to serve compelling state interests.”  Id. at 2226 (citations omitted).  Worthy of 
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particular attention is political expression, which is “‘at the core of our electoral process and of the 

First Amendment freedoms.’”  Buckley v. Valeo, 424 U.S. 1, 39 (1976) (quoting Williams v. 

Rhodes, 393 U.S. 23, 32 (1968)).  Even greater is the “special respect for individual liberty in the 

home,” particularly “when the government seeks to constrain a person’s ability to speak there.”  

City of Ladue v. Gilleo, 512 U.S. 43, 58 (1994) (citations omitted) (emphasis in original).2 

1. Flat Rock’s Sign Control Ordinance Is A Content-Based Restriction 

The Amended Ordinance’s improperly restricts signs based on the content of those signs.  

The Supreme Court was faced with a strikingly similar situation in Reed v. Town of Gilbert, where 

it held the Town of Gilbert’s sign ordinance was subject to strict scrutiny, and ultimately 

unconstitutional, because the “facial distinctions based on [the] message are obvious, defining 

regulated speech by particular subject matter.”  Reed, 135 S. Ct. at 2227, 2231.  In Reed, the 

ordinance distinguished between “Ideological Signs,” “Political Signs,” and “Temporary 

Directional Signs.”  Id. at 2227.  “The restrictions in the Sign Code that apply to any given sign 

thus depend entirely on the communicative content of the sign.”  Id.  That differential treatment is 

content-based, for it made “facial distinctions based on a message … defining regulated speech by 

particular subject matter.”  Id.   

a. Discrimination between noncommercial speech 

So too here.  By its terms, the Amended Ordinance regulates political signs differently 

from other noncommercial speech, like flags or insignias or directional signs.  Courts agree that 

                                                 
2  Mayor Staton apparently believes that a law is content-neutral if it is “uniform in the way” it is applied.  Ex. 5 at 

2.  Supreme Court precedent squarely rejects this understanding—Reed rejected the argument that equal 
application protected the code in that case from constitutional scrutiny.  It was unconstitutional despite the fact 
that it would “apply equally” to “political, ideological, and temporary event signs.”  Reed, 135 S. Ct. at 2230 
(citations omitted).  Reed’s “commonsense” test looks not to the law’s application, but to whether the “regulation 
of speech ‘on its face’ draws distinctions based on the message a speaker conveys.”  Id.  Denial of a fundamental 
right for all citizens in a uniform fashion does not turn an unconstitutional law into a constitutional one.  See, e.g., 
Ladue, 512 U.S. at 58-59 (ban on almost all residential signs is unconstitutional, despite uniform application). 
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sign ordinances that differentiate between political and nonpolitical signs are content-based.  See, 

e.g., Cent. Radio Co. Inc. v. City of Norfolk, 811 F.3d 625, 633 (4th Cir. 2016) (“[S]ign code was 

content-based because it applied or did not apply as a result of content.”); Wagner v. City of 

Garfield Heights, 675 F. App’x 599, 607 (6th Cir. 2017) (per curiam) (similar); Whitton v. City of 

Gladstone, 54 F.3d 1400, 1409 (8th Cir. 1995) (similar); Clark v. City of Williamsburg, 2019 WL 

2058725, at *6-7 (D. Kan. May 9, 2019) (similar); Sweet Sage Café, LLC v. Town of North 

Redington Beach, 2017 WL 385756, at *8 (M.D. Fl. Jan. 27, 2017) (similar); Fehribach v. City of 

Troy, 412 F. Supp. 2d 639, 645 (E.D. Mich. 2006) (similar). 

The Amended Ordinance distinguishes between political speech and non-advertisement 

flags or insignias,3 construction signs,4 directional and informational signs,5 unofficial traffic 

signs,6 and off-premises advertising and directional signs,7 among many others.  Ordin. §§ 601, 

602, 603.  Each of these types of signs carries with it unique restrictions that apply only to the 

extent the content of the sign is determined to fall within the Sign Ordinance’s definition.  For 

example, construction signs can be larger than 12 square feet, while political signs may not be 

greater than four square feet or six feet tall.  Id.  Just as in Reed, “[t]he restrictions in the Sign 

Code,” or in Flat Rock’s Amended Ordinance, “that apply to any given sign thus depend entirely 

on the communicative content of the sign.”  135 S. Ct. at 2227.8   

                                                 
3  Ordin. § 601. 
4  Ordin. § 603. 
5  Ordin. § 603. 
6  Ordin. § 603. 
7  Ordin. § 602. 
8  The Amended Ordinance is also content-based because it gives commercial speech greater liberties than 

noncommercial speech.  Laws that treat commercial and noncommercial speech differently are content-based.  
See Covenant Media of SC, LLC v. City of N. Charleston, 493 F.3d 421, 433-34 n.9 (4th Cir. 2007) (permitting 
ordinance because it did not impermissibly “distinguish[] between commercial advertising—signs advertising 
goods or services—and signs conveying noncommercial messages”).  Commercial real estate signs on 
nonresidential properties may be up to six square feet, which is larger than the four square foot limit on political 
signs, and stay on property for an indefinite duration.  Ordin. § 603. 
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The Amended Ordinance also distinguishes across types of political signs.  Political-issue 

signs are subject to unique timing requirements depending on whether voters may vote on the issue 

(remove three days after such vote) or “a public body” may vote (remove three days following 

final vote or tabling of the matter).  Ordin. Art. V.9  Political-candidate signs may not be posted 

before the last day on which a candidate can file their candidacy (even if the candidate files earlier), 

and they must be taken down “within three days after any primary election day as to an 

unsuccessful primary candidate and within three days after any general election as to all other 

candidates.”  Id.   

 The content-based nature of these regulations is self-evident from the notices of violation 

received by CLG members.  Each notice explicitly states that “based on the sign’s messages,” the 

SEO determined that the sign was an unlawful political sign.  Exs. 6 & 7 (emphasis added).  Shortly 

after those notices were served, a public article by Mayor Staton explained that “[b]ecause of their 

messages,” the signs were considered “political signs” under the Amended Ordinance and must 

be taken down.  See Ex. 8.  The Amended Ordinance’s framework, therefore, “applies to particular 

speech because of the topic discussed or the idea or message expressed”—it “singles out signs 

bearing a particular message.”  Reed, 135 S. Ct. at 2227, 2231.   

b. Discrimination based on hostility or favoritism 

 Finally, the Amended Ordinance discriminates between content “‘based on hostility—or 

favoritism—towards the underlying message expressed.’” Reed, 135 S. Ct. at 2237 (quoting R.A.V. 

v. St. Paul, 505 U.S. 377, 386 (1992)).  Shortly after CLG began advocating against the 

Construction Project, the Village Council and Mayor Staton began conjuring ways to silence CLG.  

The Ordinance was amended in December 2018, but Mayor Staton explained in a public newsletter 

                                                 
9  “Candidate,” “issue,” and “proposition” are not defined by the Ordinance. 
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that “[w]e’ve been trying to get [the sign ordinance] amended since … we first started getting 

complaints but I thought it was premature to attack those signs when there was a legitimate issue 

that a number of people were concerned about.”  Ex. 5 at 2.  He further explained his belief that 

the signs were “littering our streets with signs that say ‘Keep the big rigs out’ and all that nonsense 

from the opposition to the Highland Lake Road improvement project.”  Id. 

Mayor Staton, a leader in the local political community who is intimately involved with 

the Village Council, was motivated by a desire to censor the views of CLG and other opponents 

of the Construction Project.  He effected that desire through the Amended Ordinance.  As 

explained by Staton, amending the Ordinance was inappropriate while the Construction Project 

was an apparent “legitimate issue.”  But once it ceased being a “legitimate issue” by his standards, 

government censorship was appropriate.  Staton simply could not understand “[w]hy [CLG] and 

the handful or so who still have the signs on display think it is important that they remain.”  Ex. 

10.  Such a response violates the related “heckler’s veto” doctrine, which states: “If listeners react 

to speech based on its content and the government then ratifies that reaction by restricting the 

speech in response to listeners’ objections, then the restriction is content-based.” Ctr. for 

Bio-Ethical Reform, Inc. v. Los Angeles Cty. Sheriff Dep’t, 533 F.3d 780, 789 (9th Cir. 2008) 

(emphasis in original).  For all of these reasons, the Amended Ordinance is content-based. 

2. The Sign Control Ordinance Is Not Narrowly Tailored To A Compelling 
Government Interest. 

 Content-based regulations of speech stand only if they survive strict scrutiny—the 

government must prove that the law is “narrowly tailored” to achieve a “compelling interest.”  

Reed, 135 S. Ct. at 2231.  The Government may rely only on “the laws’ ‘actual purpose[s]’ rather 

than hypothetical justifications.”  Bostic v. Schaefer, 760 F.3d 352, 377 (4th Cir. 2014) (quoting 

Shaw v. Hunt, 517 U.S. 899, 908 n.4 (1996)).  Flat Rock has put forth three interests for its sign 
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regulation generally: aesthetics, safety, and the protection of property values.  Ordin. Art. III.  

These are not compelling interests, let alone the Village’s “actual purposes” for regulating political 

issue signs or amending the Ordinance in December 2018.  Even if they were, the Ordinance is not 

narrowly tailored to achieve them.   

“Although interests in aesthetics and traffic safety may be ‘substantial government goals,’ 

… neither we nor the Supreme Court have ever held that they constitute compelling government 

interests.”  Cent. Radio Co. v. City of Norfolk, 811 F.3d 625, 633–34 (4th Cir. 2016) (quoting 

Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 507–08 (1981) (plurality opinion)) (citations 

omitted); Willson v. City of Bel-Nor, 924 F.3d 995, 1001 (8th Cir. 2019) (“traffic safety and 

aesthetics” “are not compelling” (citation omitted)).10  By carving out exceptions for the election 

season, the Village effectively admits their interests are less than compelling.  The issue of public 

safety on roadways does not magically disappear during election cycles.  Neither does the concern 

that over-proliferation of signs will detract from Flat Rock’s aesthetic appeal.  If these were truly 

compelling interests they would not temporarily dissolve. 

In Ladue, the Supreme Court also noted that the government’s interest in regulating speech 

on private, residential property was especially weak.  For one, private incentives like maintaining 

property value leads to self-policing of private speech on residential property.  Ladue, 512 U.S. at 

58; see also Arlington Cty. Republican Comm. v. Arlington Cty., 983 F.2d 587, 594 (4th Cir. 1993) 

(“Private property owners’ esthetic concerns will keep the posting of signs on their property within 

reasonable bounds.” (citation omitted)).  And the Court noted that the concerns associated with 

                                                 
10  The Ordinance claims that safety is a motivating factor behind the Ordinance. But the Mayor’s statements make 

clear that aesthetics, not safety, is the only purported concern with respect to political signs.  In a public newsletter 
distributed shortly after the Ordinance was amended, Staton explained that political signs would be treated 
differently because of “the impact of signs on community aesthetics and the surrounding neighborhoods.”  Ex. 8 
at 4.  Only Section 602, not Section 603 (the regulation covering political signs), “prohibit[s] for reasons of public 
safety” certain signs.  Ordin. § 807 (citing Section 602).   
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minimizing visual clutter from sign use are no more compelling than the interest in maintaining a 

stable, racially-integrated neighborhood that failed to justify a regulation on “for sale” signs.  

Ladue, 512 U.S. at 54.   

 Even assuming that aesthetics or safety were a compelling interest, the Ordinance is not 

narrowly tailored.  Like the sign code in Reed, Flat Rock’s Amended Ordinance is “hopelessly 

underinclusive” in that it continues to risk substantial harm to the Village’s purported interests.  

Reed, 135 S. Ct. at 2231.  Again, concerns for safety, aesthetics, and property values do not simply 

disappear during election season.  The Amended Ordinance is also underinclusive because it 

permits an unlimited number of Political Signs.11  Section 603 limits issue-related signs to “one 

per … issue or proposition per lot or parcel of land.”  Ordin. § 603.  So long as each sign relates 

to a different “issue,” there is no total limit on the number of issue-related signs a property-owner 

may post.  But “issue” is not defined by the Ordinance.  Nor is there a mechanism in place for 

determining if voters or a legislative body “may vote” on an issue.  Thus, a Flat Rock resident 

could conceivably post signs for every issue to be voted upon in any election in any part of the 

world.  As a result, residents are free to erect an unlimited numbers of signs assuming each sign 

relates to a different issue that is subject to a vote (setting aside what qualifies as an “issue” is left 

to subjective interpretation).  While residents must then take those signs down three days after a 

vote on the issue, during the pendency of a vote the number of signs is limitless.  Ordin. § 603.   

 The Ordinance also fails to address the Village’s purported concerns as it broadly permits 

other types of signs based on their content.  See Cent. Radio, 811 F.3d at 633-34 (sign control 

ordinance not narrowly tailored because government failed to show that certain signs were more 

                                                 
11  It is not a defense to say that the Amended Ordinance is constitutional because it permits political speech.  Indeed, 

the fact that an ordinance may “seek[] to increase political speech around elections, … does not preclude a finding 
that the provision is a content-based regulation of speech.”  www.RicardoPacheco.com v. City of Baldwin Park, 
2017 WL 2962772, at *8 (C.D. Cal. July 10, 2017) (emphasis in original). 
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of an “eyesore” than others, or that size and number limitations were necessary to eliminate threats 

to traffic safety); Wagner, 675 F. App’x at 607 (“Garfield Heights expressly limits political signs 

to six square feet, but permits other kinds of temporary signs to be twice that size.  ….  They offer 

no rationale for why political signs, as opposed to a signs advertising local businesses, mar the 

city’s aesthetic appeal in such a way as to merit an arbitrarily smaller size restriction.”); Citizens 

for Free Speech, LLC v. Cty. of Alameda, 194 F. Supp. 3d 968, 986 (N.D. Cal. 2016) (“[T]he public 

sign preference here fails because ‘[a]llowing the government to build any signs without any 

restrictions,’ … while including a variety of different restrictions for different permitted signs, … 

is the antithesis of narrow tailoring.”).   

So long as they are under four square feet and limited to one per property street frontage, 

real estate signs may be posted once the property is listed and need not be taken down until seven 

days after a new tenant occupies the property or title is transferred.  Ordin. § 603.  “No trespassing” 

signs may also be posted without limit if they are under two square feet.  Id.  The Ordinance also 

imposes virtually no limitations on flags or insignias so long as they are not advertisements.  Ordin. 

§ 601.  Construction signs can be up to twelve square feet in nonresidential property and may 

remain on private property until seven days after a certificate of occupancy issues or expiration of 

the building permit.  Ordin. § 603.  In nonresidential districts, on-premises directional and 

informational signs may be posted for as long as the speaker desires, as long as the sign does not 

exceed three square feet and four feet in height.  Id.  To argue that these regulations are more 

narrowly tailored to preserve community safety, aesthetics, and property values defies common 

sense.  Political signs are “no greater an eyesore” than the aforementioned signs, yet they are more 

heavily regulated.  Reed, 135 S. Ct. at 2231. 
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For this exact reason, the Reed Court rejected the Town of Gilbert’s argument that their 

sign ordinance was narrowly tailored.  The ordinance was not narrowly tailored to any of the 

government’s purported interests because the town could not “claim that placing strict limits on 

temporary directional signs is necessary to beautify the Town while at the same time allowing 

unlimited numbers of other types of signs that create the same problem.”  Reed, 135 S. Ct. at 2231.   

B. Flat Rock’s Sign Control Ordinance Is Void For Vagueness, Overbroad, And 
A Prior Restraint 

“In our constitutional order, a vague law is no law at all.”  United States v. Davis, 2019 

WL 2570623, at *2 (U.S. June 24, 2019).  The Due Process Clause of the Fourteenth Amendment 

consequently prohibits the government from “taking away someone’s life, liberty, or property 

under a criminal law so vague that it fails to give ordinary people fair notice of the conduct it 

punishes, or so standardless that it invites arbitrary enforcement.”  Johnson v. United States, 135 

S. Ct. 2551, 2556-557 (2015) (internal quotation marks omitted).  This prohibition therefore 

requires: (a) “that regulated parties should know what is required of them so they may act 

accordingly”; and (b) “precision and guidance are necessary so that those enforcing the law do not 

act in an arbitrary or discriminatory way.”  FCC v. Fox Television Stations, Inc., 567 U.S. 239, 

253 (2012) (citation omitted).  In the First Amendment context, “rigorous adherence to th[is] 

requirement[] is necessary to ensure that ambiguity does not chill protected speech.”  Id. at 253-54.  

Claims based on “arbitrary and discriminatory enforcement” arise when there is “a pattern of 

unlawful favoritism.”  Green v. City of Raleigh, 523 F.3d 293, 306 (4th Cir. 2008). 

The standards adopted in Section 603 of the Ordinance are so general, subjective, and open 

to interpretation that they give ordinary citizens virtually no guidance as to what types of speech 

is regulated and how it is regulated.  The Ordinance likewise welcomes discriminatory 

enforcement, as the Ordinance’s language is overbroad.  Flat Rock’s Ordinance, via its 
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indeterminate language, “prohibits a substantial amount of protected expression.”  Legend Night 

Club v. Miller, 637 F.3d 291, 294 (4th Cir. 2011) (internal quotation marks omitted).   

Section 603 regulates signs espousing support or opposition to political “issues” upon 

which voters or a legislative body may vote on.  Ordin. § 603.  Issue signs are subject to unique 

and particularized restrictions different from other signs regulated by the Ordinance.  Yet the 

Ordinance fails to provide speakers with a definition of “issue” and does not outline reasonable 

standards by which speakers can comply.  To state the obvious, what constitutes an “issue” is 

unclear.  Take CLG’s case.  Is the only relevant issue the Construction Project?  Are signs related 

to any type of construction in Flat Rock prohibited?  What about signs that advocate against 

community development as a policy matter, but do not call out the Construction Project by name?12 

  The Ordinance purports to constrain the definition of issues to those which “voters may 

vote” on or may be voted on by “members of the public legislative body.”  Ordin. § 603.  The 

Ordinance, however, fails to put any temporal limits on when such a vote may be held.  Or on what 

legislative body must be voting.  What qualifies as an “issue” is a speculative calculation.  A 

speaker advocating for one issue may think that a vote is likely, but whether that meets the 

Ordinance’s definition of something that may be voted on is dependent on one’s interpretation.  

Moreover, a legislative body can force opponents on an issue to remove signs by simply tabling a 

vote.  Id.  Such subjectivity opens the door to arbitrary enforcement by legislative bodies and Flat 

Rock’s SEO, as she is the only official tasked with determining whether the public or a legislative 

body may vote on an issue identified on one’s sign.  Without some certainty as to whether signage 

requires a permit or not, speakers are deterred from speaking altogether. 

                                                 
12  To further complicate the matter, what if an issue is directly associated with a candidate—does that sign become 

a candidate sign? Or does it remain an issue sign?  “If a ‘cause’ sign is linked to a political candidate or a ballot 
question and the candidate or ballot fails, what happens if the private resident wishes to continue promoting the 
cause after the election?”  See Curry v. Prince George’s Cty., 33 F. Supp. 2d 447, 454 (D. Md. 1999).   
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The Ordinance’s enforcement mechanism also permits arbitrary and discretionary 

enforcement of § 603.  As Anne Coletta’s experience and Mayor Staton’s comments indicate, 

community complaints drive enforcement.  See Ex. 14 at ¶ 13.  In other words, the SEO, likely due 

to resource constraints, does not affirmatively regulate political signs.  The SEO waits until an 

individual decides that a sign is potentially unlawful (a determination that is arbitrary and 

subjective) and complains.  And even then, the SEO has discretion to enforce the Ordinance.  

Ordin. § 900.  Where a sign is noncompliant, the Officer has the authority to issue extensions to 

remedy the violation, in her discretion.  Id.  This multi-layered subjective scheme is a hotbed for 

unlawful, arbitrary enforcement. 

Historic enforcement patterns demonstrate arbitrary enforcement.  In early 2018, the SEO 

notified CLG members that they were in violation of the then-existing ordinance because their 

signs were “advertising signs.”  Ex. 2.  CLG’s signs clearly do not fall within the definition of 

“advertising.”  CLG pushed back on these notices and requested an explanation as to how their 

signs could possibly be advertisements—they were never provided with any reasonable 

explanation.  Id.  Instead, the SEO stopped pursuing this particular violation.  This fact alone, that 

the SEO could view CLG’s signs as either advertising signs (commercial speech) or political signs 

(noncommercial speech), highlights the Ordinance’s overbreadth and vagueness.  The SEO should 

not have the arbitrary authority to dictate which category a particular sign fits within.  

In July 2018, the Village Council threatened enforcement of the ordinance again.  Ex. 14 

¶ 10.  That never happened.  In December 2018, the Council amended the Ordinance to ensure it 

covered CLG’s issue-related signs.  Ex. 4.  Four months later, in April of 2019, CLG members 

were issued notices of violation.  Exs. 6 & 7.  “Because of their messages” the signs were 

considered “political signs” under the Ordinance and were required to be taken down or risk 
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financial sanctions.  Id.  Those tasked with enforcing the Sign Ordinance are clearly unable to 

properly categorize signs based on their content and thereby choose when and how to selectively 

enforce the provisions. 

The Amended Ordinance is likewise overbroad because it prohibits protected speech far 

beyond its legitimate sweep.  A statute is overbroad “if [it] prohibits a substantial amount of 

protected expression.”  Legend Night Club, 637 F.3d at 294 (internal quotation marks omitted).  

“The first step in overbreadth analysis is to construe the challenged statute; it is impossible to 

determine whether a statute reaches too far without first knowing what the statute covers.”  United 

States v. Stevens, 559 U.S. 460, 474 (2010) (quoting United States v. Williams, 553 U.S. 285, 293 

(2008)).  Of central concern is the risk that “a sweeping statute … has the potential to repeatedly 

chill the exercise of expressive activity by many individuals.”  Members of City Council of City of 

L.A. v. Taxpayers for Vincent, 466 U.S. 789, 800-01 (1984).  “The [g]overnment … bears the 

burden of showing that the [challenged law] does not burden substantially more speech than is 

necessary to further the government’s legitimate interests.”  Turner Broad. Sys., Inc. v. FCC, 512 

U.S. 622, 665 (1994) (internal quotation marks and citation omitted). 

The Ordinance prohibits far more protected speech than is justified by its legitimate sweep.  

The Ordinance fails to define what a regulated “issue” sign is and broadly prohibits any political 

speech through signage outside of a narrow window.  Failure to define regulated instruments of 

speech indicates the ordinance is overbroad.  See, e.g., RCP Publications Inc. v. City of Chicago, 

304 F. Supp. 3d 729, 743–44 (N.D. Ill. 2018); Country Mill Farms, LLC v. City of E. Lansing, 280 

F. Supp. 3d 1029, 1047 (W.D. Mich. 2017).  Moreover, this censorship is without basis—the 

Ordinance’s purported justifications do not justify standardless and chilling enforcement. 
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In addition to being unconstitutionally content-based, vague, and overbroad, Flat Rock’s 

Ordinance is an unconstitutional prior restraint on political speech.  Schemes that “preclude 

expression until certain requirements are met … are prior restraints.”  Am. Entertainers, L.L.C. v. 

City of Rocky Mount, 888 F.3d 707, 720 (4th Cir. 2018); 11126 Baltimore Blvd., Inc. v. Prince 

George’s Cty., 58 F.3d 988, 994-95 (4th Cir. 1995).  Content-based prior restraints are 

unconstitutional if they: (1) grant “‘unbridled discretion in the hands of a government official or 

agency”; or (2) “fail[] to place limits on the time within which the decisionmaker must issue the 

license.”  Am. Entertainers, 888 F.3d at 720 (citations omitted).  Flat Rock’s content-based 

Amended Ordinance violates both prongs.  A scheme grants too much discretion to government 

decisionmakers when it allows them to deny an application based solely on the decisionmaker’s 

“own ideas of ‘public welfare, peace, safety, health, decency, good order, morals or convenience.’”  

Id. (quoting Shuttlesworth v. City of Birmingham, 394 U.S. 147, 151 (1969)).  Regulations must 

therefore provide “narrow, objective, and definite standards” to guide enforcement.  Id. at 721.   

The Amended Ordinance requires a permit for all signs not falling within an excepted 

category, including signs related to issues that may not be voted on.  Ordin. § 604.  A permit is 

thus required for all political signs relating to issues that may not be voted on or those that have 

just been voted on.  But the Ordinance grants the SEO with unlimited discretion to approve or 

deny a permit application—the SEO has the “authority to reject a sign application if, in his 

judgment, the sign would be inconsistent with the objectives of this ordinance, and, in particular, 

preserving the natural beauty of the area.”  Ordin. § 605 (emphasis added).  One would be 

hard-pressed to draft a provision that grants more discretion.  The SEO is left to determine whether 

one’s sign would conflict with the Village’s purported interests: aesthetics, safety, and property 

values.  And courts have held far less broad grants of discretion to be unconstitutional.  See, e.g., 
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Shuttlesworth, 394 U.S. at 149-50 (prior restraint granting authority to issue permits “in its 

judgment [determined that] the public welfare, peace, safety, health, decency, good order, morals 

or convenience require that it be refused”); Am. Entertainers, 888 F.3d at 712 (prior restraint 

because a law authorizing police to deny a license if they believed the applicant wouldn’t comply 

with “all applicable laws” did not provide “narrow, objective, and definite” standards).  Any 

individual who wishes to post a sign relating to the Construction Project must now seek a permit.  

But applying for a permit guarantees nothing—the decision is unconstitutionally discretionary. 

The Amended Ordinance also fatally places no time limits on when a permit may be 

approved or denied.  “[A] prior restraint that fails to place limits on the time within which the 

decisionmaker must issue the license is impermissible.”  Elam v. Bolling, 53 F. Supp. 2d 854, 862 

(W.D. Va. 1999) (quoting FW/PBS, Inc. v. City of Dallas, 493 U.S. 25, 226 (1990)).  The Amended 

Ordinance has no provision regarding the time limit for when the SEO must approve or reject a 

permit application.  This is unconstitutional.  Coupled with the broad grant of discretion, those 

wishing to post signs regarding the Construction Project are effectively prohibited from doing so. 

C. Flat Rock’s Sign Control Ordinance Violates The Fourteenth Amendment’s 
Equal Protection Clause 

Flat Rock’s Ordinance violates the Equal Protection Clause because there is no rational 

basis for CLG’s differential treatment compared to other similarly situated Flat Rock residents.  

Mayor Staton’s repeated public comments directed at CLG, its members, and its cause, coupled 

with the selective and targeted enforcement of the Ordinance, speak for themselves.  The 

Ordinance treats CLG unequally from other similarly situated parties and reflects the government’s 

intentional, purposeful, and ultimately unconstitutional discrimination.  Moreover, the Village can 

offer no legitimate reason for its selective application of the law. 
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The Fourteenth Amendment’s Equal Protection Clause protects against “intentional and 

arbitrary discrimination, whether occasioned by express terms of a statute or by its improper 

execution through duly constituted agents.”  Sioux City Bridge Co. v. Dakota Cty., 260 U.S. 441, 

445 (1923).  A “class of one” claim exists plaintiffs have been “‘intentionally treated differently 

from others similarly situated and that there is no rational basis for the difference in treatment.’”  

Willis v. Town Of Marshall, 426 F.3d 251, 263 (4th Cir. 2005) (quoting Village of Willowbrook v. 

Olech, 528 U.S. 562, 564 (2000) (per curiam)).  Plaintiffs must demonstrate that “‘unequal 

treatment was the result of intentional or purposeful discrimination.’”  Martin v. Duffy, 858 F.3d 

239, 252 (4th Cir. 2017) (citation omitted).  Where constitutionally protected signs are involved, 

the Court pays close attention because “signs provide information about the identity of the 

‘speaker,’” opening the door to impermissible favoritism or discrimination.  Bland v. Roberts, 730 

F.3d 368, 386 n.15 (4th Cir. 2013), as amended (Sept. 23, 2013) (quoting Ladue, 512 U.S. at 56).   

“[C]lear and intentional discrimination,” is also unconstitutional if it results in actual 

discrimination.  Sylvia Dev. Corp. v. Calvert Cty, 48 F.3d 810, 825 (4th Cir. 1995) (citing 

Washington v. Davis, 426 U.S. 229, 239 (1976)).  Four factors are probative: “(1) evidence of a 

‘consistent pattern’ of actions by the decisionmaking body disparately impacting members of a 

particular class of persons; (2) historic background of the decision, which may take into account 

any history of discrimination by the decisionmaking body or the jurisdiction it represents; (3) the 

specific sequence of events leading up to the particular decision being challenged, including any 

significant departures from normal procedures; and (4) contemporary statements by 

decisionmakers on the record or in minutes of their meetings.”  Sylvia Dev. Corp., 48 F.3d at 819 

(citation omitted). 
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The Ordinance discriminates against CLG over other similarly situated individuals without 

a rational basis.  The Village Council amended the Ordinance to single out and target CLG for its 

opposition to the Construction Project.  The Amendment is conspicuously tailored to regulate CLG 

signs and Mayor Staton admitted as much.  “We’ve been trying to get [the sign ordinance] 

amended since last May or June when we first started getting complaints,” he said, “but I thought 

it was premature to attack those signs when there was a legitimate issue that a number of people 

were concerned about.”  Ex. 5 at 2.  The Mayor identified CLG, explaining that the “Keep the big 

rigs out” and the “Save Our Scenic Byways” signs were “nonsense.”  Id.  Apparently unbeknownst 

to the Village Council and the Mayor, however, is that the Constitution prevents “a bare … desire 

to harm a politically unpopular group” from constituting a “legitimate governmental interest.”  

U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973). 

The Ordinance’s selective and discriminatory enforcement mechanism makes it 

particularly egregious.  As an initial matter, the Ordinance is often driven by a complaint-based 

system—it is not enforced against political issue signs unless an individual complains about the 

specific sign.  Then the SEO decides, based on her discretion, whether to take action.  This system 

violates the protection against disparate treatment under the law, as it allows the government to 

implement a discriminatory and arbitrary regime based largely on the prejudices of its citizens and 

local officials.  Indeed, CLG is not aware of any other instances where the Ordinance has been 

enforced against political-issue signs.  In fact, Village Council member Dockendorf has 

maintained a political sign in his yard for over a year without punishment.  Ex. 14 at ¶ 14.  Such 

differential treatment is at the core of what the Constitution prohibits.  

The Village’s conduct also satisfies the Fourth Circuit’s test for identifying discriminatory 

intent.  As described throughout this motion, public statements made by government officials over 
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the last two years evince a pattern of distaste for CLG’s views.  The motivations for, and the effect 

of, the Ordinance’s amendments only furthers this understanding.  Mayor Staton, after making 

public comments deriding CLG’s political position, provided the Village Council with six possible 

Sign Ordinance amendments.  Ex. 16 at 2.  None of these were challenged.  And no competing 

amendment was put forth.  Instead, the enacted Amendment shows that the Mayor and the Village 

Council “selected … a particular course of action at least in part ‘because of,’ not merely ‘in spite 

of,’ its adverse effects upon an identifiable group.”  Cent. Radio Co., 811 F.3d at 635 (citation 

omitted).  CLG has no doubt that with adequate discovery additional facts will “demonstrate that 

others situated similarly in this regard were not treated similarly.”  Willis, 426 F.3d at 263. 

II. CLG WILL SUFFER IRREPARABLE HARM IF A PRELIMINARY 
INJUNCTION IS NOT GRANTED, THE BALANCE OF EQUITIES LEANS IN 
CLG’S FAVOR, AND AN INJUNCTION SERVES THE PUBLIC INTEREST 

“When a plaintiff has shown a likely violation of his or her First Amendment rights, the 

other requirements for obtaining a preliminary injunction are generally deemed to have been 

satisfied.” Willson, 924 F.3d at 999 (citation omitted); WV Ass’n of Club Owners & Fraternal 

Servs., Inc. v. Musgrave, 553 F.3d 292, 298 (4th Cir. 2009) (similar).  Notwithstanding this 

approach, “the Supreme Court has explained that loss of First Amendment freedoms, for even 

minimal periods of time, unquestionably constitutes irreparable injury.”  Newsom ex rel. Newsom 

v. Albemarle Cty. Sch. Bd., 354 F.3d 249, 261 (4th Cir. 2003) (quoting Elrod v. Burns, 427 U.S. 

347, 373 (1976)  (plurality)).  Flat Rock’s Ordinance unlawfully inhibits political speech, not just 

for minimal periods of time, but for the entire year outside of an election season.  CLG is suffering 

and will continue to suffer if this content-based unconstitutional law continues to be enforced. 

Flat Rock does not have a legitimate interest in continuing to recognize and enforce an 

unconstitutional law that substantially restricts its citizens’ abilities to engage in political speech—

speech “at the core of what the First Amendment is designed to protect.”  Morse, 551 U.S. at 403 
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(quoting Virginia v. Black, 538 U.S. 343, 365 (2003) (plurality opinion)).  In contrast, “[the 

government] is in no way harmed by issuance of a preliminary injunction which prevents it from 

enforcing a regulation, which … is likely to be found unconstitutional.”  Newsom, 354 F.3d at 261.  

Even if Flat Rock could put forth some legitimate interest in continued enforcement of the law, 

which they cannot, “[w]here the First Amendment is implicated, the tie goes to the speaker, not 

the censor.”  Fed. Election Comm’n v. Wisc. Right to Life, Inc., 551 U.S. 449, 474 (2007).  Finally, 

the public interest is furthered by “upholding constitutional rights.”  League of Women Voters of 

N.C., 769 F.3d at 248 (quoting Newsom, 354 F.3d at 261).   

III. THE COURT SHOULD SET A BOND AT ZERO DOLLARS OR A NOMINAL 
AMOUNT OF ONE DOLLAR 

Under Federal Rule of Civil Procedure 65(c), a bond is required before a preliminary 

injunction may be granted.  This Court, however, may set the bond at whatever amount it finds 

proper, including zero dollars if there is no risk of financial harm to the enjoined party.  See 

Hoechst Diafoil Co. v. Nan Ya Plastics Corp., 174 F.3d 411, 421 (4th Cir. 1999).  Here, there is 

no danger of financial damage to the Village if Plaintiffs are allowed to erect signs during 

litigation.  Plaintiffs request a bond of either zero dollars or one dollar.  

CONCLUSION 

For the aforementioned reasons, Plaintiffs request a preliminary injunction.  
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Dated:  July 9, 2019 

By:  

Respectfully submitted, 
 
/s/ David G. Guidry 
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